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Arquments on the application of the Alabama

rducational Television Commission (AETC) for license renewval of eight
educational television stations were heard before the Pederal
Communications Commission (¥CC). Individuals from Black Efforts for
Soul on Television and the National Association of Black Media
Producers opposed the renewals, claiming that programing offered by
AFTC did not serve the needs of Alabama's minority population. The
commission found the licensee had under-represented blacks at both
production and planning levels, and excluded most black-oriented
programing available from other sources. The AETC disclaimed
responsibility for programing decisions of contract stations and
maintained it had been unaware of discriminatory policies. The FCC
held the AETC accountable, and though noting improvements since the
and of the license term, denied renewal on the basis of performance
during the term. The AETC wvas granted interim authority to continue
station operation, t.til new applications could be processed.
Dissenting opinions are included. (KC)
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DECISION
Adopted: December 17, 1974 ; Released: Janvary 8, 1975.

lommissioner Glen 0. Robinson, for the Commission: Chairman Wiley not
participating; Commissioners Lee and Reid dissenting and issuing

statements.

Background

1. Before the Commission are applications of the Alabama
Educational Television Commission (AETC) for renewal of licenses for
the license term commencing April 1, 1970, for its eight educational
television stations and for a 1icense to cover the construction permit
for a ninth station in Demopolis, Alabama.

2. The Alabama Educational Television Commission was set
up by the Alabama State legislature in 1953 and is the licensee for all
state-owned and operated noncommerical television stations. All pro-
gramming is simulcast over the several stations; however, responsibility
for the production and acquisition of programming is vested in a number
of production centers which are autonomous as to programming but depend
on the state either directly or indirectly for financing. The heads of the
institutions with which the production centers are affiliated form a Pro-
gram Board which coordinates the activities of production centers. The
production centers have discretion to acquire programming through affilia-
tion with the National Education Television network, purchase from other
sources or production by themselves, and with the exception of the
Montgomery Studio Center (which was the only production center completely
funded by and under the direct control of AETC), their relationship with
the AETC is purely contractual. Nevertheless, the ultimate control and
responsibility for all prcgram operations remains in the hands of the
AETC which has the power to revoke all such delegations of its authority.

~ The AET Commissioners are not active in programming decisions; that respon-

sibflity, through the implementation of the AETC Program Policy (see Initial
Decision para. 5), has been delegated to the General Manager and his sub-
ordinate, the Program Coordinator, who coordinate and schedule the programs
made available by the production centers. A considerable amount of the
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AETC's programming is devoted to in-school instructional broadcasts.
The AETC has chosen to delegate responsiblity for the content of this
programming to the Alabama State Department of Education (SDE), although
the actual production or acquisition of programming is performed by the
production centers. The AETC retains only a limited role in the pro-
duction of in-school programming, confined largely to scheduling and
technical assistance. The Citizens Advisory Committee which was establish-
ed by the AETC to keep it informed of the public's reaction to its
programming and to suggest improvements, was inactive during the

license period.

3. This proceeding grew out of informal complaints about
racial discrimination in programming and employment practices during
the preceding license term (1967-1970) filed by Reverend Father Eugene
Farrell, S.S.J., Linda Edwards, and Steven Suitts. Initially, the Com-
mission concluded that "there is no substantial Problem warrantin
furtiier inquiry," and renewed the licenses. (25 FCC 2d 342 (19703).
However, on petitions filed jointly tv Edwards, Farrell and Suitts, and
jointly by Anthony Brown and Wiliiam D. Wright, 1/ the Commission recon-
sidered its order granting the renewals and designated the applications
for a hearing on the following issues (33 FCC 2d at 513):

1. To determine whether the Alabama Educational Television
Commission has followed a racially discriminatory
policy in its overall programming practices.

2. To determine whether the Alabama Educational Television
Commission has broadcast programming serving the needs
of Alabama's citizens.

3. To determine the extent of efforts being undertaken by
the Alabama Educational Television Conmission to develop
programming to serve the needs of Alabama's citizens.

T/~ The petition of Anthuny Brown, filed both individually and as repre-
sentative for the National Association of Black Media Producers, and
William Wright, individually and as representative for Black Efforts

for Soul in Television, was dismissed in the designation order because

" no pre-grant complaint had been filed and good cause had not been shown
for the failure to participate in the earlier stages of the proceeding.
However, subsequently, on April 24, 1972, the ALJ authorized the inter-
vention of William D. Wright as representative for Black Efforts for

Soul in Television (FCC 72M-527). Wright has joined with Edwards, Farrell
and Suitts in filing exceptions to the Initial Decision.
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4. To determine whether the Alabama Educational Television -
Commission has made reasonable and good faith efforts
to assure equal opportunities in its employment policies
ar.d practices in accordance with Section 73.680 of the
Commission's Rules.

5. To determine whether, in 1ight of the evidence adduced
pursuant to the foregoing issues, a arant of the Alabama
Educational Television Commission's above-captioned
applications would serve the public interest, conven-
ience and necessity.

4. In an Initial Decision (I.D.) released August 22, 1973,
Administrative Law Judge (ALJ) Chester F. Naumowicz, Jr., recommended
renewal of the licenses and grant of the license to cover the construc-
tion permit. Except as modified in this Decision and in vur rulings
on exceptions contained in the Appendix, the findings of *“e ALJ are
affirmed. However, after a careful review of the hearing record, the
exceptions to the Initial Decision, the supporting and cprosing briefs
therato, and having heard oral arqument, we draw differern. inferences
from his findings, on the strength of which we conclude that the subject
applications must be denied.

The Issues

5. At the outset, it is necessary to correct certain erroneous
assumptions made by the ALJ which we believe seriously misconceive the
law and the policy regarding the burden of proof in license renewal and
the law and policy in regard to licensee responsibilities.

6. First, the ALJ appears to have misconceived AETC's
obligations as a renewal applicant in this proceedina. In commenting
upon several disputed factual issues, the ALJ evidently assumed that
the burden was upon petitioners to establish that adverse findings were
warranted. 2/ However, Section 309(e) of the Communications Act imposes upon the

2/ For example, the ALJ stated at paragraph 14 that “"there is no indica-

Tion in the record" that AETC has ever had a formal policy of discrimination;

- that "“the record is inadequate to support" a finding that AETC applied an

fnconsistent policy in pre-empting black oriented programming (para. 22);
and "nor does the record indicate” that racial considerations affected .
AETC's programming decisions (para. 47).

b



renewal applicant the burden ¢f showing that renewal is in the public
interest. AETC as renewal applicant was obliged to show affirmatively
with respect to each designated issue that renewal of its license would
serve the public interest. M lton Rroadcasting Company, 34 FCC 2d 1036
(1972). Office of Commmication of the mited Church of Christ p, FCC,
425 F. 2d 543 (D.C. Cir,1969). AETC's obligation in this connection was
underscored by our designation order, which specifically placed both the
burden of coming forward with evidence as well as the ultimate burden

of proof (or risk of non-persuasion) upon AETC. 33 FCC 2d at 514.

7. Second, we conclude the ALJ erred in giving decisional
weight to his finding that "neither the State of Alabama nor the AETC
has any direct control over the programming they acquire or produce,
or any authority to regulate the policies under which they operate" (I.D.
para. 6); and that the "production or acquisition of programming has been
placed in the hands of entities over which the AETC has little legal
control" (I.D. para. 13). Assuming that these statements are factually
correct--and petitioners contend that they are not--they are immaterial.
As a matter of law and public policy, AETC has ultimate responsibility
for any inadequacies in station operations during its license term
regardless of the reasonableness of its delegation of programming
responsibility to outside agencies. As we have repeatedly emphasized, a
Ticensee cannot escape responsibility for the actions of those to whom
it delegates programming responsibilities simply because it was unaware
of such actions or was misled by an employee. 3/ Thus, in Continental
Broadecasting, Inc., 15 FCC 2d 120 (1968), petition for reconsideration
denied, 17 FCC 2d 485 (1969), we held that a station manager's gross
misconduct and fraud on the Commission must be imputed to the licensee
who had failed to exercise adequate control and supervision over the
management and operation of its station consistent with its responsibil-
ities as a licensee,and in Gaffney Broadeasting, Ine., 23 FCC 2d 912,
913, (197), we stated, "licensees are responsible for the selection
and presentation of program material over their stations, including
advertising matter, as well as acts of omission of their employees." A
licensee is similarly responsible for the content of the proaramming

5/ We accept that, in principle, there may be instances of “"frolic and
etour" beyond the scope of reasonably forseeable employee activity,
where the licensee, although formally responsible for an employee's
misconduct, could escape official sanction or severe censure by showing
that its supervision was reasonably diligent, in all the circumstances

of the case. Such a defense is clearly inapplicable, however, where,

as here, a protracted course of licensee conduct suggests that as a
practical matter, it has exercised virtually no independent judgment with
respect to programming to meet tne needs and interests of its community

of license.

v




it broadcasts and cannot avoid its duties as a licensee by averring
unfamiliarity with the programs it has broadcast on its designated
frequencies. License Responsibility to Review Recrds Before Thein
Broadecast, 28 FCC 2d 409 (1971), clarified, 31 FCC 24 377 (1971),
aff'd sub nom.Yale Broadeasting Co. v. FCC, 478 F. 2d 954 (D.C. Cir.
1973), cert, den. 94 S. Ct. 211 (1973); TransAmerica Broadcasting
Corp., 20 FCC 2d 469 (1969). We emphasized this fundamental principle
of licensee responsibility at an earlier phase nf this case in refusing
to designate certain additional issues concerning AETC's programming
operations and alleged violations of the terms of its broadcast
authorizations and of Section 310(b) of the Communications Act:

The AETC, of course, in carrying out its functions as
a licensee, may delegate certain responsibilities just
as any other broadcaster or corporate entity. However,
the AETC, as licensee, also has ultimate control over
every aspect of its broadcast operations; consequently,
although the AETC may have delegated certain program
functions to its Program Board or program production
centers, these facts do not alter the rights vested in
the AETC to revoke such delegations and to exercise full
responsibility over its programming operations. 33 FCC
2d at 508.

Therefore, AETC cannot be excused for any deficiencies or improprieties
in programming policies or practices merely because it delegated certain
aspects of its programming to other entities.

Discriminatory Programming

8. The ALJ found that during the license period in question
AETC "displayed a pattern of minimal integrated programming" 4/ at the
beginning of the period but that it was substantially increased toward
the end. (I.D. para. 17). He also found that the paucity of black-
oriented programming could not be attributed to nonavailability since
NET offered a substantial amount of such programming, but that "AETC
elected to broadcast virtually none of these programs" (I.D. para. 19).
In a state whose black population is approximately 30 percent, this
obviously presents an issue of grave importance. The ALJ did not give

{1t sufficient weight.

g/- "Integrated programming" included all programs in which at least one
lack person appeared on the air.




The ALJ concluded that this dearth of black-oriented programming re-
sulted from AETC's desire to provide programming of value to everyone
which "blinded it to the possibility that some of its viewers might
have special needs" rather than from a design to discriminate on the
basis of race, and he resolved the issue favorably to AETC. This con-
clusion was reached, in ocur view, because of the ALJ's misapplication
of the burden of proof, the undue weight which he accorded the broad-
cast of some integrated programs, a ~ his unwarranted emphasis on the
lack of evidence of a "formal" pol of racial discrimination or of
instructions that racial discriminc.ion should be practiced. (I.D.
paras. 14, 16, 46). As we have already emphasized, the burden of
proof is on the renewal applicant to show that a grant is in the public
interest. With respect to the significance of the evidence concerning
inteqrated programming and the need for proof of a formal policy of
discrimination, we have carefully considered AETC's contentions in
support of the ALJ's findings, but we find them to be without merit.
While it is true that there is no evidence that direect orders were
ever issued to discriminate on the basis of race, the absence of such
evidence is hardly dispositive. A policy of discrimination may be
inferred from conduct and practices which display a pattern of under-
representation or exclusion of minorities from a broadcast licensee's
overall programming. Radio Station WSNT, Inc., 27 FCC 2d 993 (1971). 5/
In light of the facts of record set forth below, we find a compelling
inference that AETC followed a racially discriminatory policy in its
overall programming practices during the license period.

9. At the hearing, counsel for AETC and petitioners stipu-
lated into evidence information concerning the extent to which each
program was integrated (i.e., at least one black person appeared on
the program), as well as information concerning the production center,
title, duration, and other detaiis of programs telecast in each of five

5/ Under this so-called "rule of exclusion,” circumstantial evidence of
racial discrimination--such as substantial underrepresentation of a
discriminated class--rather than direct or explicit proof of discriminat-
ing acts has long been recognized as sufficient to establish a prima facie
case. Norris v. Alabama, 294 U.S. 587 (1935); Alabama v. U.S., 304 F.

2d 583 (5th Cir. 1962) aff'd per curiam, 371 U.S. 37 (1962). If it

were otherwise, even quite aggravated instances of racial discrimination
would often have to go without redress. Of course, we do not mean to
imply that circumstantial evidenca equally capable of innocent or guilty
explanation will necessarily be given its most damning interpretation.

But where, as here, other evidence tends to confirm the suspicion of race é
prejudice, we will not strain to blink away the implication. Indeed,
given the fact that AETC has the burden of proof or this issue, we do

not see how we could do otherwise. :



weeks during the license period. Petitioners assert, and we aqree, that
the appearance of a black person on a program does not necessarily mean
that the program is "integrated" in any meaningful sense or that integrat-
ed programming is the sole test of discrimination. Nevertheless, the
evidence is useful as one indication of the effect of AETC's programming
policies. As we stated in Citizens Communications Center (25 FCC 2d

705, 707, (1970)):

Although the licensee has great discretion, that dis-
cretion 1s, of course, 1imited by the necessity to act
under policies consistent with the public interest. Thus,
a serious question would be presented if in its overall
programming a licensee ignored the needs of his com-
munity, or, for example, arbitrarily refused to present
members of an ethnic aroup, or their views. Refusal to
present members -of such a group, either as such or in
integrated situations with members of other groups,
would constitute discrimination in programming.

10. The stipulated five sample weeks disclose the following
proportions of integrated programming:

Week Percentage
October 1 to 7, 1967 7%
June 30 to July 6, 1968 1.5%
November 10 to 16, 1968 7%
December 14 to 20, 1969 8.2%
January 4 to 10, 1970 12.7%

The sample weeks clearly demonstrate a pattern of negligible integrated
programming during the first two years of the license term. Furthermore,
although the percentage of integrated programming increased during the
final year, this increase was due almost entirely to the frequent broad-
cast of YSesame Street", a non-locally produced program for pre-school
children. Five of the six integrated hours during the December 1969
sample week, and nine of the nine and one-half hours of integrated pro--
gramming during the January 1970 sample week consisted of "Sesame
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Street." 6/ Furthermore, there is no evidence of record that the in-
school instructional programming which was locally produced contained

any significant amount of integrated programming. Inferences of dis-
criminatory practices may justifiably be drawn from the lack of integrated
programming; a heavy burden was accordingly placed on AETC to overcome
this adverse evidence. Office of Commmication of the United Church

of Christ v. FCC, 359 F. 2d 954, 1007-08 (1966). Not only did if fail

to bear this burden, but, on the contrary, evidence adduced by petitioners
lends further support to the view that the deficiencies in AETC's pro-
gramming were not the product of inadvertence alone.

6/ "Sesame Street" is integrated--it uses both black and white actors--
and it is designed especially to meet the needs of culturally disadvant-
aged pre-school children, a class which we may assume to include a large
number of the state's black children. But, standing by itself, "Sesame
Street” can hardly bear the weight that AETC would put upon it. Pre-
schoo! children are only a small part of the black--or white--population.
The needs and interests of this small group almost surely does not
coincide with those of older black residents of the state, whose numbers--
and whose history--entitle them to special consideration, and whose
neglect gives rise to special suspicions. Although the AETC has introduced
evidence detafling additional integrated programming broadcast during

the 1icense term (AETC Exhibit 1; see also I.D. at para. 16), we note
that counsel for AETC has stipulated that the weeks were chosen to
provide a "random view of what /AETC'S/ typical weekly programming is."
While we have considered all evidence of AETC's programming contained

in the record, we believe that the sample weeks provide the most reliable
indicator of the extent to which AETC has actually broadcast integrated
programming. In any event, this additional integrated programming--
which AETC acknowledges includes all the further integrated programs
revealed in its records--amounts to only 46 hours and 45 minutes of
programming, or some .5% of the over 10,000 hours of programming broad-
cast during the l1icense term. Furthermore, nothing in the record shows
that the sample weeks are unrepresentative or unreliable evidence of
typical AETC programming at different times during the 1icense term..



10

11. It is not surprising that the percentage of integrated
programming during the license period was minimal, given the member-
ship of the various boards and committees which were responsible for
the production and broadcast of programs on Alabama's network of
educational television stations. There were no black AET Commissioners,
no black AETC professional staff, and no blacks on the Program Board
during the license period. The ‘production centers were all located at
predominantly white institutinns and the record establishes that there
was no significant black involvement in the preparation of programming
at those production centers. Likewise there were no blacks on the Cur-
riculum Committee, an organization created by SDE for the purpose of
planning and coordinating instructional programming; and, as the ALJ
found (I.D. para. 1R), no integrated in-school programming was produced
locally. The re-ord indicates that neither the Curriculum Committee nor
AETC, which was vepresented on that Committee, made any serious efforts
to consult with blacks in the planning or production of such programs
or to obtain the participation by blacks in their presentation on
the air. Dr. Frankie ET1is, a black woman who has chaired the Depart-
ment of Teaching Disciplines at Tuskegee Institute since 1966, testified
that she knew of no black teacher who had been invited to appear as an
instructor on the AETC network, and that no black members of the faculty
at Tuskegee Institute have been solicited by the SDE to help prepare
curricula for in-school instructional programming. This evidence was
uncontradicted by AETC.

12. AETC's failure to take affirmative steps to prevent the
exclusion of blacks from participation in its instructional program-
ming becomes particularly significant in view of the considerable
controversy and numerous Federal court opinions concerning discriminatory
practices in the Alabama state educational system prior to and during
the license term. 7/ Since AETC had turned over responsibility for a
considerable portion of its educational programming to the State Depart-
ment of Education (SDE), it was incumbent on the licensee to take
adequate precautions against the possibility that discrimination would
take place in that sector of its programmin~. Yet Raymond Hurlbert,
general manager of AETC, testified that he was only '"vaguely aware" of
the racial desegregation controversy in the Alabama school system during
the license period, and that the AETC took no steps to investigate the

7/ The foTlowing cases discuss the situation which existed in Alabama
in considerabie detail:

Lee v. Macon County Board of Education, 267 F. Supp._ 458,
aff'd sub nom. Wallace v. United States. 389 U.S. 215 (1967).

z(;ee u.) Macon Cownty Board cof E’@cation, 283 F. Supp. 194
1968).

lee v. Macon County Board efiEducation, 317 F. Supp. 103 (1970).
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ieqal controvery .os surrounding the SPE. We think it is literally
incredible that a man in Mr. Hurlbert's position would be unaware of

the situation which prevailed in the administration of the Alabama

school system during tnis preriod. The common sense of experience

compels the cunclusion that AETC's failure to insist upon the participa-
tion by blacks in the plannina, procuction, and broadcast of instructional
programs was due ¢ .t agreement with, and its acceptance of, SDE's
exclus jonary ptiicies and practices. 8/

13. Of course, petitioners' showing could have been rebutted
by a satisfactory exnlanation for the lack of black involvement at AETC.
Evidence of efforts to recruit black participants and of the nonavaila-
bility of qualified blacks are well-reccgnized defenses tc a Primd facie
case established under the rule of exclusion. Nerris v. Alabama, 294
U.S. 594: Epoies ». ietn, 366 F. 2d 1 (5th Cir. 1966). Yet, despite the
fast that under our designation order it had the burden of proceeding
anu of proof on this issue, AETC offered only the statements of its
general manager disclaiming any intention to discrimin2te and denying
ever ordering his subordinates to so discriminate. Under well-established
precedent in racial discrimination cases, the charge of racially discrim-
inatory programming practices supported by reliable evidence of exclusion
which ainounts to @ prim: 7rede €RS@ of discrimination cannot be rebutted
with suck unadorned denials. Se. @ “rooke v. Beto, 366 F. 2d 1, 10 (5th
Cir. 1966); urith v. Toxur, 311 U.S. 128, 1321 (1940); and dNorric ».
Alebarma, supra.

4. Finally, it is <lear that the AETC took steps which
effectively precluded the broadcast of virtually all black-oriented net-
work programming that wos mece available to it by the Mational tducational
Network (NET) during the license term. While rejecting some network pro-
grams for the valid reason that they contained obscene or vulgar matter,
AETC took an unusuzlly harsh attitude in the application of its obscenity
standard where black programming was concerned. Thus, a segment of the

8/ "I, in fact, AETC (through its general manager) were anaware of the
school situation in this period, it would reflect adversely on its qualifi-
cations to continue as a Commission licensee. The charges of discrimination
against blacks in the Alabama school system received not only local but
nationwide attention. It is difficult to see how a licensee could claim
not to be at least generally aware of such difficulties with the SDE
without thereby corfessing itself to be manifestly inept. Ineptness does
not excuse a broadcast licensee's failure to meet its obligations to the
public interest. [ce The Court House? Broadeasting Co., 21 FCC 2d 792

(1970).

“s‘mﬂ L
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series, "Biack Jourmal," was daleled ostensibly because it contained
"ohscene" miterial. Nevertheless, another orogram not of special irterest
to blacks, “The T.luie of Culloden® was broadcast even thouch it con-
tained language ! ~orpairzble coarseness. 9/ The nexi segmeai of this
series was deir*ted recause of its "limiied value," and while the record
does not disciose whether subsequent segments were previewed, nore was
thared Fter broadias . during the remainder of the liceunse term, In

this connection, however, it is nertinent to note that the segment
offered by NET nn "abruary 23, 1970, during the licanse term, was

not broadcast until Saptemper 7, 1670, approximately five weeks after
the filing of petitions for reconsideration of the Commission's

order arantina AETC's rerewal applications. Another series, "The
Show". was preemnted after only one segment because of a notice of
profanity in upcoming segments. In neither case was any attempt made
to secure permission from the NET to exercise AETC's contractual right
to "blip" out offending matter. 10/

9/ " 1in "Black Journal" the werds and phrases which were considered a
precluding its broadco.t wewe the fcllowing: :

"Damn : "

"Go to helly"

"rats leavine crou a1 he cornery”

"Nixon is trying to strengle the second reconstruction;”
"Malcom X was a dissenter and they (the Establishment) killed
him."

"The Battle of Culloden,” an English historical drama, used the word
"bastard" twice, and "friggin" once, and Mr. Hurlbert conceded at the
hearing that he considered such language obscene.

10/ AETC asserts that Mr. Hurlbert misunderstood the 1anguade of the
NET affiliation agreement under which a station could request prior
permission from NET to edit out offending words or segments of pro-
grams without rejecting the entire show. nevertheless, AETC conceced
that the contract clearly empowers the station to secure permission
to edit programs:

"A11 N.E.T. proarms wiil be broadcast by Station in full
without any deleticns or other changes, and station will
not omit or replace any portion or segment thereof without
prior consent fromn N.E.T."




BEST COPY AVAILABLE

1%, Cthe. policies and unexplained decisions similarly worked
to keep virtually all Llack-oriented programs off the AETC network. 1Y/
Thus, the record i silent as to the axplanation for AETC's decision not
to carry the NET special on a Denve~ Black Panther trial. The series "On
Being Black" was not broadcast and the expla.ation offered by Mr. Hurlbert
for not doing so is clearly unsatisfactory. In a lctter to the Commission
dated February 2%, 1970, Mr.thurlbert advanced as a reason for its deletion
that obscene matter was included in a seament offered for October 8, 1969.
However, the decision not to troadcast the series was made some time prior
to September 22, 1959, and the office memcrandum which reflected the decision
stated that it would therefore "be unnecessary for us to previcw the feed
regularly scheduled for Wednesday mornings, 10:00-11:00 a.m., effective
September 24." Consequently, it appears that the programs were not reviewed
before the decision :c delete the series was made; and, in any event, no
explanation was made as “0 why the Serptember 24 and all other segments,
excepting the October 8 one, were not carried. The "Soul!" series was not
broadcast because of a conflict with another NET series, “Firing Line,"
but no effort was made to rescheduie the programs for another time. On
the basis of the foregoing, the ALJ's conclusion that network programming
was not rejected on the bc.is of racial considerations cannot stand. Any
one of these decisions, taken by itsz1f. might reasonably be regarded as a

valid exercise of a licensee's discretion as to scheduling or program content.

11/ The program coordinator decidad whether a particular NET offering
would be aired and his decision was approved explicitly or implicitly

by the general manager. None of the persons who served as program
coordinator during the license term was called to testify and Mr. Hurlbert
had oniy a limited recollaction of the specifics surrounding the decisions
to preempt NET programs. However, several memoranda were placed in
evidence which provide the only indication of the basis for the program
coordinator's decisionsg,
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But Laken together, .ui usmiticated by an innocent expianation, these pre-
emption decisions point ir-tsistably towacd a conclusion of ricial dis-
criminaticr  And this cunciusinre is fareified Ly the o'vious lameness of
AETL's "obscenity" rationale and the otier reiated arguments advanced in
suppor . of its decisions concerning networg programning.

16. “he systematic exclusirn of blacks and of programming
designed . to serve tieir distinciive 1nterasts is thus demcnstrated by the
substantial evidence adduced by patitivaars that blacks raraly appeared on AETC
programs; that no biack instructors were employed in connection with ‘ocally-
produced in-school programs; and that unexplained decisions or inconsistently
applied policies torced thn preemption u7 almost all black-oriented network

rogramming. In addition to the paucity of integrated programming, the
record indicates that there was virtually no black input into the pro-
gramming process ond n¢ atempt during the license term by AETC to solicit
black input through any of its decision making bodies. These factors,
together with direci actions undertaken bv AETC's management in rejecting
almost all black-oriented NET programming, bear witness to and illustrate the
policies that tainted the licensee's nverall performance during the license
reriod. Although AETC cites ils listing of integrated proaramming aimed at
black interests as affirmative ¢ idence of nondiscriminatory policies, we
hold that it is insufficient “¢ refute p-=itioners' prime faei. case. The
stipulated sample weeks,which indiceted 1ittle integrated programniing,
furnished, in our oninion, b2 mu . -eliable evidence of the extent tc
which a typicai week of AETC's programming was integrated. To the exten
that scattered instances of other integrated programs were offered into
evidence, they were too few in number to be outcome-determinative, Ffurther-
more, evidence of merely Zo I.:ed participation by members of the unjustlv
excluaed class will not defeat a rri=a facie case of discrimination based
on systematic exclusion. Thies u. Southr .m Pacd fie Comonu. 328 U. S.

217 (1946). The limited exairples of pb'ack invoivement 1in AETC's pro-
gramming we reaard as amounting Lo no more than isolated participation;
they aré not sufficient to overcoma the taint of discrimination which the
record indicates belongs to ASTC's overai! programming practices.

17. In sum, the serious underrepresentation of blacks
both on the air and at the production and planning levels, together with
the overt actions of the licensee in rejecting most of the black-oriented
programming available to it. constitutes persuasive evidence that racially
discriminatory policies parmeated AETC's programming practices. Accordingly.
we conclude that AETC ha. failed to cariy its burden of proving non-
discrimination. This resolution of the issue must be accorded substantial
weight in determining whethz» renewal would serve the public interest.

Ay
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Procoamitng o Mozt fre heeds of tne Citizens of Alabema
18. I ~ursiderinag whether AETC's nroqramm1ng seryed the
needs nd Inizresis o TS service area during tne ticense term, the ALJ

found that neither AYTC ner its procuction centers made any affirmative
effsrt to inciude blucks in the sro;r selection orocess; that AETC

was unaware of the unique needs of its plack viewers for specialized
educaiional programmirg; and that 11:770 orogramming to meet thaese neads
was broadcast (I.0. paras. 24, 25, 10-5¢). 12/ He tnerefore resolved the
1ssue against AETC. However, he also held that AETC's programming failures
resulted, at ‘rast in pery, from ics xL fanc? "upon a variety of reputabls
enucational institutiors" and that such failures were "the product of
igrnicrance rather than ma]1ue“; and he found these factors mitigated the
weinrnt to be accorded to thic advers2 conclusion. We agree with the AuLd's
conclusion that AETC faiied to sustain its burden on this issue; we differ
“rom rim only in attaching greater s:ignificance to its failure to do so.

15, Because AETC's reliance on tne SUC and the production
centers cannot excuse its failure to meet its obligations 2s a troadcast
licensee, our primary concern must be, not whether AETC was justified
in placing so much reliance on the production centers, but whether its
needs ascertainment was suificient and its programming responsive. The
preconderance of the evidence adduced Ly petitioners establishes that

12/ We must reject AETC's con.entinn that the ALJ erred in his treatment
of tnis issue by focusing st”QLIJu on whether the licensee failed to

serve the needs of hblacks., rather than whether AETC's overall performance
served the needs and interests of all of Alabama's citizens, black and
white. Of course, AETC's overall performance must be considered, but it
blinks reality to suppose that all the important needs and interests

of Alabanmians , whetner diack or white, coincide. The sufficiency of a
licensee's service to a distinctive minority which constitutes approximately
one-third of the whole population of the community must obviously be

taken into account in evaluating the licensee's "overall" performance.

I~
N
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it was not. Petitioners’ capert witre-scs testifiza trat the educat;oncl necds of
blech studeats are un'rio «ni not served by 211 educational prograrming

even if that programming is of a very high caliter. 12/ In particular,
petitioners have dencnst _ted that cul uv-al and economic differerces

betweenr the black and waile population 14/ in Alabama have created

137 Br E179s testisied fhat nrumerasle <tudies have pointed up broad
discreparcies betweer Alabama's blac< an white comunities in educational
achievenant due to past nhisturies of racial segregation and economi:
deprivation. She emprasized that in crder effectively to serve the needs

of flack students in Alabama, educational celevision must offer programming
aimed at compensating for the educaticnal lag of black students. Particularly,
she noted that biack chiidren have special needs for black characters and
teachers to emulate anu identify with in order to help them develop positive
2ttituces toward ledrning anrd toward themselves. Likewise, Dr. Edgar Spps,
a professo~ of urban ecducaticn at the !miversity of Chicago, testificd

that tlack Alabemiars nave developed cultural patterns and have educational
needs that differ suhstantially from those of whites. Dr. Epps stated that
the:

. Jsystamiaric sxciusion of materials on black
experierce from school curricula and from media
of commurications cun have a negative impact on the
self-image of black ¢nildren and adults which may
lead to lowered aspirations and a lessening of
metivation to strive for success in school and in
later life.

14/ For example, while 15.7° of Alabama's white population were below the
poverty Tine in 1969, 52.9% of the black population were below that level.
Among Alabama's white population, 47.7, had completed four years of

high school as of 1970, compared to 21.6% of the black population.
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special peegn oo ooubld not be sarved by ARTL's avowed programming
pelinv ihizh consitered vace to be an ircelevant factor in desiyning its
offrrinas.  To thiv o Meo ysses Ryas, the Superintecdont of the haor
County Aiabarne Fuo.i o0 rducation, test-fied that it wis 075 Aiperisnce
that the majority of bia~s student. i Alebama enter schooi iess well-
prepared Lhan witoe iudents to per o fucausstully ie ihe classreon and
that. '0oovrder o be “riaccive, an cducaticr:l system wust act to rieal
wi®t onese 4%, fFerent sevels of preparstitn,  cetitioners nave thus con-
vircingly shov: The need of "'abanwa'' lack population for effective
oducationz i nrogram.ine chrough “rornencatory orograiming, progrowntng

to which biacks can reldate ond poogratioon relating to black history ond
culture,” ard nave ca.onstrated that o teyraled programming can e but
one factor in necving these need. 15/

-

0. "to ovacord alse indicates that ALTC failed properly to
police 1i{t prograning decisions in order to eniure inat they were
responsive to blacw cumunity needs. Specifically, ALTC railed to eviluate
tiie in-schooi proce.mi, g produced by the State Daparinent of Educat inn and
provided nu specific anideli ws fo roujram selection by the oroduciion
~enters. AETT nas an? rebulied retirioner's evidence and, in fact, scknow!-
edges that during the Tincrse term. 1t was unaware of the needs of hiarks
and that it failed to consider those ceeds. In the context of tni¢ pro-
ceediny, ATTO s cons: iz igiorance of the needs of the substantial hiack
population in Ajabama. wnich it advances as the cause for tre negicct
of this minority groun. canne® be acc-nted in mitigation of its culpability.
We think ALTC's proieccad icnoraize of the programming needs of Alabama's
black citizens i velap=d o ts custom, previously outlined. of eszciuding
blacks from the olacning a.i nrocucrion nf the programs broadcast ovir itg
network. It would outraje hoih sublic policy and common sense to oliow
this deliberate ccurse of ractal discrimination as a defense agains! .ome
of its likely consequencas. 16/

157 " WhiTe potitioners' o, .Jence focused primarily on the deficiencies A
of AETC's service to black students via in-school instructional programming,
we note that AETC devotec a consiuerable portion of its programming to such
broadcasting. 33 FCC 2d ¢t 50. Fuither, AETC has offered notning o show
how its vther programming was airned at serving black adults, and has tailed
to account for its decicion to presmpt virtualiy all network programwing that
was designed for black adults.

16/ Robert Dod, divector during the license period of thc Montgomery Studio
Center, the production center funded by and under the direct control of ALTC,

_ testified that he knaw of no lack instructors appearing on the in-schoul

e instructional programming. The testimony of the general manager, Mr. Hurlbert

: was to the effect tha®, althoug' AETC was unaware Of the unique needs of hlack
citizens, it tried tr secve all the State's citizens by its educaticnal pro-
grarming and helicved vhat «f was serving black needs through qualitv
educational programning.

. l": e
- O -1-1'5,3
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Cerih orore, che Goveisoion has wunsistentiy nela that
S

the fatlure £9 ascertera ond savys the wpeotal needs and 1nterests of

iz vl piintea. O e savvice aren 15, in itsel€, a failure of )
Ticenses pesnonsibi Ty revoosctive o7 any dnvent to discriminats. e o)

USRI S L35 enC Tith 1Rl o Raalr amd delevioron, oo,

St QA el 3070 A licensee's faiiore toascertain and serve the needs

ind Cnterests of some 10 percent of fre cemdunity's residents 1s funqe-

mentatly 1rreconcilzshte witn the <0l gar s which the Communications Act
places upca thoss who receivy auti s 12¢tions to use the airwaves. /.
T , e Cens o il py 0O, A28 FL 2d a3

(U.C. Ciry 19801 Liel L s sreadogey i, o0 e T 395 U. S. 367 {1969},
A'L“QUQH ALTC as ¢ pcormercial broadcaster was secking to orovide a
particulerized service to the citizens of Alabama--viz.., educaticnal pro-
gramming--i.s respoisibiiitias Lo mirorities within its service 2rea are i
less 1mportant than thece or ommerciai broadcasters. 17/ Buth types of
stations do, of course, '4st 2 valter't jrbite resource, for which priviiege
they are riahtly evpectied to serve -« needs of the public. This obligation
includes not mere’y cervice to the general public but also service to
significant distinciive micority interests which are not and cannot be as
fully served by cowmve .30 sti fons Y recognize, of course, tha® the
Commission's gresent requlziiors do nov reguire noncommerclal educational
stations to pursue e ao.evzainment procedurces to ascertain community
needs. 18/ Nevertiieless, rie vomrission nas indicated that educational
stations are mot thareby re eved o0 the obligation to become aware of
community n=eds and to proaram to n2et such needs. Based on the hislory

of legislative expressions of intent and the Commission's own prior state-
merits concerning educational tolevision, we have held that noncommnercial

. .
e .o,
N L

17/ Tndéed an argument can be made that the educational broadcaster has

2 very special obligacicn to serve needs over and above what is expected

of commercial stations inasmuch &s the educetional broadcaster nct only
receives the benefits of the public spectrum but also ic supported by
general public funds, the rationale for which is providing special services
to the community. e do not put this forward as a special ground for
decision here but only as a pnint that corroborates our finding that the
licensee has not lived up tc even minimal licensee standards.

18/ A rulemaking proceeding (Docket No. 19816) is currently pending to

consider establispment of , ..»v7 ascertainment requirements for educatioral
broadcasters similar to those required for commercial broadcasters. sscor-
taiwnont o) Community Prchlone b Edurationa! Breadeast Applicente, 427 FCC

2d 690 (1¢73).

¢



broadcastei v var aa e rinie e ey o elaenine e neads and  interests
of Fheir Cooiematies s To DecIsw o THLh A wey as b m@ﬂf those ascer
Latnea oode S A R T R T F E¥1C2 Ko AU oe S T
2RET Aoyl v, UL A TLES20 Iadeed, we have noted +haf iLhe
strengeh of asucat Pooooasion de o ores "*ﬂm it ability Lo be
1ﬂﬂJVdf¢V‘ AN ety Lo Facant oareuy rasges, needs and incerests O

Becaysas ~F v o tace of 0 o wndch it rends: s -- wne he
1t hnOQGcaSts NTL LT st vrulra s ag 0, 8 s besening ncvessinaly

AR CASE, DUl Lo ovgianhiin == edis ot v television has a pecaniogot
obtigation to erdea no (o sevor fgniticon. minority neads ia its seryiea
areas. Theretove, dewpeoi: e gouen o o Foan affirmative requirement *¢ ascer-
tain community rosc, the A D5 Fiocing tpat ACTC was unaware of the urlsue
n2eds 0f 43 black 1awers wiot refloct agverseiy upon AETC sven i such
urawareness was dus only Loy negligence or jgnorarce.

2. MWe deoact hotd oo e needs af a miaorily group
may only b= satiz) g py D.uq s Gosaned speciaiiy fo. thay grouo.
Procorams havine o widey vonce oF a0 D nav w1l sufrice to Jotiefy
tae licensen's ai Tivat.on a7 ser o demograpnic minoritiss in tn
comminity o7 Ticense. DBut a. wreoiaes time we cannot accent chat ippeal
to cthe general averane o0 fostes, inte.:ects, problems, needs and intere.’
i3 the one and oy vae 0 cogeaniee decisions e be made. A Ticensee
Cannoe with Inpunity dguoiz o pva s s of signiticant minorities 1n
its service area. As we made oo v Doeel A Broadoash, Ihe., 33
FCC 2d 1081, 1093 {19775, " = /he . avier. of minoritics must be taren
into conside=ation ! hrog” 9s ¢, i plarning the'r ovogram schedule:
to meet the nead. and intocen L 0 e cammunities they arve licensed fo

serve.” The cases woon who o 2L relies as bupporting the sufficiency
of its programming avae di.iiguishiable since noue of them presented e
situation where the 1icanues aid not unde:(ﬂh« i osoine reasonable nanner
to serve the needs of winory'iles in its service area. Thus, 1n v&00
seoadens Elig Corp., 30 FUS 24 988 an 970 (1971}, for example, we
specifically noted that tl“ Pircrsao had made " reasonable efforts” to

broadcast programs of partiauier intercest Lo minorities, and that programs
of particular intercst to muHUFthP -ad been carrieq perinaically. Like-
wise in Mukow na Valliy Bro.oicoia, corporation, 39 FCC 24 52, 58 (19/2),
the Comiission noted that tihe tesi ves whether the licensee had made a
reasonable effort te deal wi'y tie prociens of its service area and,
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on the Lasis 0 he i .uicalicn seboicted, tra Commission found that
the licernsee had den: »c In the instant case, however, we have found
tnat AETC enctuded biacks from tne decision- nakine 2rocess, that it

did not take Lia troubls Lo inform iiself of the needs and interests

of a mirnnrity group consisting of 30 percent of the population of the
State of Alzbwia, ¢nd nat. as a resuit. it virtuaily sgnoved the pro-
granming n2eds and interescs of that mirority aroup. A tinding that it
made reasconatle efforts to ascortaia af 4o deal with the probiens or the
black minority in Alabara cennot rcasoncbly be made. We find that AETC
failed to sustain its burden of showing that 't served the needs of

«I1 of Alabara's civizens.

Employment Discrimination

23. Secliun 73.680 of tie Commission's Rulas declares
as & generai polic, that equal uppertunity in employment "ba afforded
by all licensees or permitvtees of commerzially or noncommarcial]y
o.2rated" Droadcast racilities to ali qualified persons, and that no
person be discriminated ageinst in employment by reason of race,
color, religios, national origin or sex. As the ALJ noted, this Ruie,
adopted on June 4, 196%, Jid not g 1 Lo effect until July 14, 1969,19/
only about eight months before the expivation of the license term here
in question. Hevertheless, trocdeast !icensees were expected to comply
with the equal opportunity laws ia effoct prior to the promulgation
of the Rule. 20/ Therefore, in ..& resclution of the issue (Issue 4)
as to whether AETC made "reasoravic and good faith efforts" to assure
equal employment opportunities to empioyees and rrospective employees,
we have taken into account its overall performance in this respect. But
in considering this issue we nave taken into account AETC's efforts
to comply with our Section 73.630 rules at all times, including after
the expiration of the license term.

197 Report and Order, Nondiserimingtion Impioyment Practicec of
Broadeust Licensees, 8 FCC 2d 240 (1969).

20/  Sce Nondiserimination Fmpioyment Practizes o Broadeast Licenecea
17100 3

13 FCC 2d 766 at 769 (1963), in which we stated that a violaticn of Title VII

of the Civil Rights Act of 1964, 42 USC 2000(e) et seq., "clearly raises a
question as to tre applicant's quaiifications to be a broadcast licensee "

-4
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24. The record is ambiy ous as to AETC's employment
policies and practices during the licensc term. However, it does
appear that three blacks applied for «mylayment during that period
and two were hired, one as a production assistant (part time) and
one as a janitor. Moreover, there is nc evidence of record of any
instance where a hlack was denied employment on the basis of race. 21/
Petitioners arque that the employment of one full-time black out of
a total staff ranging from approximateiy 30 to 50 employees makes out 2

el Facle case of dwscr1m1nat0ry empioyaent practices. But sole
re11ance upon statistical data is rot varranted where, as here, only
a smell staff was emp]oyed by AETC and the record is devoid of proof
of any affirmative acts of discrimination in employment. 22/

25, Furthermore, in view of the evidence that AETC
did employ biacks during the licens: period, the fact that Section 73.680
was adopted such a short time before the expiration of the license term and
the absence ¢f any evidence suggesting that AETC denied emplqyment to an
individual by reason of race or color, we are justified in examining
AETC's post-term employment policies and practices to help us determine
whether the licensee behaved reasonably and in good faith in its efforts
to assure equal emplovment cpportunities for existing and prospective
employees. As the record shows,and the ALJ found, AETC has made sub-
stantial efforts along these lines. AETC has initiated a number of
measures aimed at recruiting minority applicants through various
educational institutions, the Alavama NAACP, and the NET's training
program for minorities. It has hired seven black employees, five of
whom were in positions of responsibility at the network (three engineers,

21/ See Time-Life Broadcasting, Tne., 33 FCC 2d 1050, 1059 (1972), in
which we stated that "the best evidence of such discrimination or non-
compliance would be specific examples of persons who were discriminated
aga1nst by the licensee because of race, religion, color, national origin
or sex,

22/ lNondiscerimination Employment Practices of Broadoaat Licensees, 13 FCC

2d at 771; Star Broadeastiny Co., 41 FCC 2d 792, 815 1973& See also
Jones v. Lee Way Motor Freight, Inc. 431 F. 2d 245 at 247 _(10th Cir. 19/0),
where the Court stated, "In light of the large number /500/ of line drivers,
the statistics estab11shed a prima factie case..."
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an assistant tc the director of programming,‘and a traffic manager). In
addition, AETC has bequn a training progran in conjunction with the
Jefferson County Committee for Econonic Development and has established
an equal empioyment opportunity program at the station. Other changes
in its hiring procedures have also been made in order to exclude the
possibility of employment discrimination. AETC's improvements have

bee:n ambitious enough, we think, to erase whatever questicns may have
been raised about its employment practices based on its license term
performance. We agree with the ALJ that AETC has met its burden ot
proof on Issue 4.

Post-Term Upqgrading

26. In our designation order, we directed that “the extent of
efforts being undertaken by the Alabama Educational Television Commission
to develop programming to serve the needs of Alabama's citizens," be
explored. However, we explicitly left open the question of what weight
should be accorded to that evidence in 1ight of the evidence adduced under
Issues 1 and 2. 33 FCC 2d at 512 n. 5. With respect to its efforts
to meet the needs of its service area, AETC has taken numerous constructive
steps to improve its performance by involving blacks in its programming pro-
cesses and by taking other steps to serve the needs of the black community
since the conclusion of the last license term and during the pendency of
these proceedings. Its programming during the post-license term period
has included several black-oriented series and a number of specials and
news reports, largely locally-produced. A large number of programs con-
cerning black culture, history and arts, as well as other programs
specifically aimed at Alabama s black residents have been broadcast by
AETC since its license term ended in 1970. It has also offered several
black-oriented shows and programming involving a substantial number
of blacks produced by the Hational Educational Television network. Addi-
tionally, AETC has reorganized its Citizens Advisory Committee which
serves to make programming recommendations and it presently includes
eight blacks among its 23 members. AETC has now adopted a previewing
procedure to screen broadcasts and it employs two black assistants in
this operation. It has also established a new production center at
Alabama AZM, a predominantiy black institution. Although AETC con-
tinues to delegate decisions concerning the content of instructional
programming to the SDE, it has taken steps since the last 1icense period
to encourage the participation of black teachers in the in-school
instructional programming and to involve the Alabama A&M production
center in such programming. Finally, AETC conducted a survey in the
sutmer of 1971 to ascertain the sentiment of Alabama's black residents

Ll 4 !.
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concerning the licensee's programminc. The survey, which was conducted
by black educational irstitutions, has been used in rescheduling certain
network black-orientce: programs to suit the preferences of black viewers
revealed by the wurvey. '

27. AETC's substantial post-term improvements are
commerdable and we have therefore given careful consideration to
whether they justify favorahle action on the apnlications now before
us. We conclude that they do not: AETC's discriminatory programming
practices and its failure adequate.y to serve the black residents of
Alabama during the license term constitute such serious derelictions
that we cannot decide the case on the basis of post-term improvements.

2. We have made clear in a number of cases that evidence
of upgrading toward tre end of, or after, the license period must be
discounted and will be given little weight in a renewal proceeding where
the arplicant's performance during the license period was seriously
deficient. XCORD, Inc., 31 FCC 85 (1231); Evening Star Broadeasiling

" Co., 27 FCC 2d 316 (1971). ay'ffremed cudb nom. Stone v. FCC, 466 F. 2d

316 (D.C. Cir. 1972); HX0 Leaeral, i :e 35 FCC 2d 100 (1972); Policy
Statement Coveerning Comparc. iive hearingy Involving Reqular Renewal
Applicants, 22 FCC 2d 424 (1970), rev’. .: otner sreunds sub nom.
Cittrana Comman ozt ’org Covrew o, 200, 487 F, 2d 1201 (1971)., The
limited potency of post-license ierm performance in a renewal pro-
ceeding was also emphasized by the Court of Appeals in Office of
Cormunication of the United Church of Christ v. FCC, 359 F. 2d 994
(1966). The court said:

...although in granting an initial license the
Commission must of necessiiy engage in some degree
of forecasting future performance, in a rerewal pro-
ceeding past performance is its best criterion. When
performance is in conflict with the public interest,
a very heavy burden rests on the renewal applicant
to show how a renewal can be reconciled with the public
interest. Like public officials charged with a public
trust, a renewal applicant...must literally *‘run
on his record ." 389 F. 2d at 1007. 23/

23/ See alan Stone v. FCC, supra, 466 F. 2d at 331.

ramie
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29, Tuis policy is rooted in the comran sense pronosition
that enforcement of the public interest obligation of broa-dcasters cannot
be meaningful if Yicenseas are free ts perform inadequateiy during their
franchise perind, secure in the kncaledge that post-term efforts would
guarantee ronewal if a chalionge sheuld ever be mounted. Indeed, if we
routinely allowad evidence of “ungrading" to save broadcast licenses that
wouid otherwise not be renewed, we would expact to find potential
competitors for the frequency hesitani o file a competing application
because all would recognize that protracted l1itigation will give the
licensee ample time to iwprove his performance.

30. Cvidence of improved performance may in scme circum-
stances be advanced by a renewal applicant as evidence of his willingness
to correct deficient license term performance. 24/ However, as we
noted in designating this issue for hearing, the weight to be accorded
upgraded performance must necessarily depend on the seriousness of the
deficiencies in the renew.! applicant's license term performance. 33 FCC
2d at 512 n. 5. Having “vund. as we have here, serious misconduct invalving
discriminatory programming practices and an all but complete failure to
sevve the needs of Alabauwa's bleck -esidents, we cannot invoke that dis-
cretion on AETC's behalf. 25/

24/ The Court of Appeals in inited Cimveh of Christ specifically left to
the Commission's discretion the opportunity "to experiment and even to
take calculated risks on renewals where a licensee confesses the error
of its ways..." 359 F. 24 at 1008 n. 28.

25/ AETC's reliance at oral argument on Regenta of the University of lew
Mexic»> (KNME-TV ED), 47 FCC 2d 406 (1374), for its contention that con-
sideration of upgraded performance is appropriate in this case is mis-
placed. In refusing to designate for hearing the question whether the
licensee' had served the needs of Mexican-Americans and other minorities
within its service area, we noted specifically that petitioners had

failed to substantiate their allegations and that the licensee had, in
fact, shown itself to be responsive to the problems, needs and ‘nterests of
minorities. There was no finding of seriously deficient license ternm
performance like that evident in the present case. Furthermore, we
explicitly stated that although KNME-TV did not pose a case of belated
upgrading, we would give little weight to belated fmprovement where a
licensee failed to respond to significant community probiems, “"particularly
if such improvement occurs after the station's license expiration date."

47 'FCC 2d at 13,

r)
i
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Ultinate Conclusigns apg! Nspositicr

41 AETL'e conduct curing its 1967-1970 icense term falls
far short of tne niuh stascard which .o cxpect the licensee of a broad-
cast facil ty to matntain. The licersee followed a racially discriminatory
policy in vte overall pruaremming practices (Issue 1) and, by reason of its
nervasive neglact of o black minority coasisting of approximately 30 percent
of the nonulaticn of Alilama, its preoaramiing did not adequately meet the
needs of the public it was licerseu to serve (Issue 2). While we recognize
the vital function which caucational television has come to serve, we can-
not condone the dereliciions and deficiencies reflected by this record
merely hecasse the 1icensee is a "public broadcaster." Nor can we accept
post-term improvements avter AETC reailized its renewal appiicationc were
in jeanardy as out-weighing the shericomings demonstrated during the license
period. A higinry or disservice during the license term of the magnitude
disclosed by the evidence of reco~d ir this proceeding makes it impossible
for us to find Lhat renewal would serve the public interest, convanience
and necessity. AEIC's renewal agplicutions must accordingly be denied.
We likewise Find that a jrant of AETC's application for a license to cover
construction permit for Station WITO(ED-TV) at Demopolis, Alabama, would be
inconsistent with the putli: interest and we conclude that it also must
be denied. 26/

26/ We note that fhe appiicatii: in Docket No. 19430 is for a license to
cover a construction permit and, therefore, unlike the renewal applications,
may not fall within the amhit of Section 309 of the Communications Act of
1934, as amended, whicih clearly places upon the applicant the burden of
proving that a grant of the license would serve the public interest,
convenience and necessity. See Sections 309(a)-(g) and 319(c) of

the Act. Although this question is presently pending before the

Commission in Checapcaice-lor.smoutn Prcadeasting Covporation, 47 FCC

2d 306 (1974, it is unnecessary to await its resolution. Even if we

hold that the burden of proof is not upon the permittee, it would not
affect our decision as to WIIQ(ZD-"V). That station is an integral part

of AETC's network and AETC's programs were simulcast over all its stations. -
Thus the unacceptable poiizies and practices which preclude a favorable
public interest finding with respect to the licenses for renewal of the
eiyht licensed stations also preclude a favorable public interest finding
with respect to the application tor license for WIIQ. The evidence of
racially discriminatory programming practices and the failure adequately

to serve the needs of the large black minority in Alabama is of sufficient
power to require that AETC's iicense application be denied irrespective of
which party had the burden of proof.
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32. Normally, denial of rcnewal means that the licensee
must cease operations anc is further prohibited from filing a new appli-
cation for a perioud of one year. In ordinavy circumstances, that.is the
result that would foliow here. But the circumstances here are not ordinary.
This licenses is not an ovninary person. It is an agency of the State of
Alabama ard different considerations come into play in such circumstances.
Cf. Puwerto Rico Televhove Co., FCC 74-784 (released July 19, 1974). Further-
more, the record reveals that since 1970 AETC has acted to correct the
situation which cxisted during the license term. It has taken positive steps
to insure black involvement in adminictrative and programming decision-making
as well as in the production and presentation of programs, and to eliminate
the discriminatory practices which previously had been followed. The improve-
ments undertaken by AETC demonstrate that i¢ has the capacity to change its
ways and therefore that, despite its past misconduct, AETC possesses the
requisite character qualifications to be a Commission licensee. Accordingly
we hold that AETC is not ineligible to +ile applications anew for construction
permits for the facilities. or any of them, under consideration here. 27/
Of course, applications ma, ve tiled by any interested persons and we expressly
invite all such interested persons to do so. Applications for these facilities
should be tendered by April 1, 1975. Because its renewal applications have
been denied, AETC will not be entitled to any preference by reason of its
prior status as a licensee. It must compete on an equal footing with any
other applicants who may file for the frequencies. See Lamar Life Broodeasting
Cn., 25 FCC 2d 101 (1270), 2% FCC 24 618 (1970). In connection with any such
applications, we will take particular note of whether and to what extent the
composition of the AETC and its staff has changed sjnce the license term,

33. In view of the extensive improvements < “fectuated by
AETC and the pressing need for public television in Alabama, we find that the
public interest will be well served by granting AETC interim authority to

ZZ] To this end, the provisions of Section 1.519 of our Rules governing
the filing of repetitious applications will be waived.
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continue operation of the eignt stations for which it had held
licenses and of the station for which it currently holds a
construction permit, pending final Commission action on the new
applications to be filed or until our further order. 28/ This pro-
cedure will avoid any interruption of valuable instructional and
other educational services to the people of Alabama while the new
applications are being processed. ‘ :

34. ACCORDINGLY, IT IS ORDERED, That the above~-captioned
applications of the Alabama Educational Talevision Commission for
renewal of licenses of Stations WAIQ, WBIQ, WCIQ, WDIQ, WEIQ, WFIQ, WGIQ,
WHIQ and for a license to cover the construction permit for Station
WIIQ ARE DENIED.

%g/ ThTs i< In complete accord with the relief requested by petitioners
erein, and is consistent with the WLBT case. Office of Communication
of the United Church of Chriet v. FCC, 425 F. 2d 543 (1969). In WBLT
where similar serious misconduct precluded grant of the licensee's
(Lamar Life) renewal applications, the Court of Appeals permitted

the 1icensee to apply for the 1icense and left open the possibility
that it be allowed to carry on interim operations pending the completion
of. hearings on competing applications.

-y
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. 3%, 1T I5 [URTHER ORDERED, That the Alabama Educational
Television Commission [S AUTHORIZED to file applications for licenses
for the above-capticaed stations or for any of them; and that, on the
Commission's owr motion, Section 1.519 of the Rules IS WAIVED for this
purpose.

36. IT IS FURTHER ORDERED, That the filing of
competing applications for the above-captioned stations or for
any of them IS INVITED; and that, in order to receive Commission
consideration, a substantially complete application for each of
the said stations SHALL BE TENDERED FOR FILING at the offices
of the Commission in Washington, D.C. by the close of business
on April 1, 1975.

: 37. IT IS FURTHER ORDERED, That the Alabama Educational
Television Commission IS GRANTED interim authority to operate

each of its stations pending final action on the new applications

to be filed for said stations or until further order of the
Commission.

38. IT IS FURTHER ORDERED, That these proceedings
ARE TERMINATED.

FEDERAL COMMUN1CATIONS COMMISSION =

Vincent J. Mullins
Secretary

*See attached Joint Dissenting Statement of Commissioners Robert E. Lee and
Charlotte T. Reid.
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APPENDIX

Rulings on Exceptions of Petitioners Eugene Farrell, Linda Edwards,
Steven Smith and William D. Wright. '

Exception No. Ruling
1 Denied. The Commission may consider

evidence of post license term improve-

ments in certain circumstances. See

Office of Communication of the United
unch of Christ v. FCC, 359 F2d 994

1966).
2 Denied. The Judge’s ruling is correct.
See ruling on exception 37.
3, 4, 5,6, 7, 8 9, 10, 11, Denied. The challenged rulings are rot
12, 13, 14, 15, 16, 18 of decisional significance.
17 Granted. The racial composition of the

Alabama Educational Television Commission
is relevant to the issue of discrimination
in the licensee's overall programming

practices.
19, 20, 21, 22, 24, 27, 28, Denied. The findings to which exceptions
29, 32 . are taken and the additional requested

findings are not of decisional signifi-
cance in light of our findings concerning
AETC's responsibility for the actions of
those  to whom it delegated programming
responsibilities. See Decision and ruling
on exception 33. ‘

23, 33, 86, 87 Granted in substance. AETC as licensee
had the power to revoke all delegations
of authority and was ultimately responsible
for the discriminatory actions of the
delegatees who produced the programming
broadcast on its frequencies. See Decision
and 33 FCC 2d at 508.

25, 26 Granted. The testimony of Mr. Stork indi-
cates that the Montgomery production
center was unfquely under the control of
AETC.

30, 31, 129 Granted. The record warrants the conclusion
that AETC chose to delegate ce tain pro-

gramming authority to the SDE.

30 -



Exception No.

34

35, 36, 48

37, 58, 61, 63

38

39, 65

Ruling

Granted in part and denied in part.
Fpplicahio nrecedent and the designated
issue on discriminatory programming
practices do not 1imit the inquiry to a
question of the existence of a formal
policy of discrimination. To the extent
that the ALJ's finding reflects a miscon-
ception in the Initial Decision on this
peint, the exception is granted. In all
respects it is denied as without decisional
sianificance.

Granted. The ALJ erroneously concentrated

his analysis of the evidence under Issue 1

on the amount of integrated programming
broadcast cn AETC, while the issue was
directed at the "overall programming
practices" of AETC. Moreover, the question
of discrimination in programming was
incorrectly characterized as involving

the amount of programming directed speci-
fically toward black audiences.

Granted in part and denied in part. The
Judge erroneously gave undue weight to
the evidence of integrated programming
contained in AETC Exhibit 1 which repre-
sented virtually all integrated pro-
gramming made available to it by the pro-
duction centers. This programming is in-
sufficient to overcame the evidence of
the sample weeks which were stipulated to
be randcm examples of typical AETC pro- °
gramming. In all other respects the
requested findings are denied as without
decisional significance.

Granted. The record reveals that only
one-half hour of integrated programming
was actually broadcast during the week of
November 10-16, 1968.

Granted in substance. Even if the NET
affiliation contract were ambiguous, AETC
could readily have ascertained whether
offending material could be deleted from
a program.




Exception No.

40, 42, 46, 47, 88, 90

41

43, 94, 95

a4, 45, 49, 51

50

52, 53, 54, 55, 56, 57, 60,.62,
64(f), 66(C)"'(d)s 68, 69,
72, 73, 76, 80, 81, 91

59, 64(a)-(e), 66(a)-(b), 67, 7

70(a)-(d), (f)

70(e)

74, 75, 89

Ruling

Granted. The evidence suggests that

the decisions to preempt NET programming
were based in part on impermissible
racially discriminatory grounds. See
discussion of NET programming in the
Decision.

Granted. The statements suggest that
the ALJ erroneously placed the burden of
proof on petitioners rather than on AETC.
See 33 FCC 2d at 514.

Denied. The findings are not of decisional
significance.

Granted in substance. To the extent indi-
cated in the discussion of discriminatory
programming in the Decision, the cbjections
to the findings are sustained and the re-
quested findings are granted.

Denied. The testimony was entitled to
consideration even though it was out-
weighed by other evidence.

Denied. The findings are not of decisional
significance in 1ight of our Decision in
this proceeding.

Granted. The requested findings accurately
reflect the record and are of decisional
significance. :

Granted. The requested finding is an
accurate summary of the evidence contained
in the testimony of the general manager
and the memoranda from the production
coordinators and is of decisional sig-
nificance. |

Denied. The requested finding is incomplete
and would present only a partial picture
of the reasons why "Dick Gregory is Alive
and Well" was not broadcast.

Granted in part and denied in part. See
discussion of burden of proof gn the
pecision and the resolution of each of
designated issues in the Decision.
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Exception No.

77, 78, 79, 85, 92, 10z, 103,
107 :

82, 83, 84

93, 104
96

97
98

99, 100, 110, 111, 113

101

105, 106, 108, 109
112, 118

14
115

Ruling

Denied. Our Decision more accurately
reflects the evicence of record.

Denied. The requested conclusions are not

of decisional significance for the reasons
contained in the discussion of discriminatory
programming.

Denied. The exceptions do not comply
with Section 1.277(a) of the Rules.

Granted in substance for the reasons con-
tained in the Decision.

Petitioners have not filed any exception 97.

Granted. The requested finding accurately
reflects the r~ecord and is of decisional
significance.

Granted in part and denied in part. To
the extent indicated in the Decision, the
exceptions are granted but in all other
respects, they are redundant and denied

as without decisional significance in view
of our Decision.

Denied. The record evidence is insuffi-
cient to support the requested finding.

Granted. The requested findirgs accurately
reflect the record and are of decisional
significance. ,

Denied: The requested findings are not

of decisional significance in light of
our Decision.

Petitioners have filed no exceptior 114.

Denied. There is no merit to petitioners'’
contention that the exhibit is without
foundation. See, however, our rulings on
exceptions 37, 58, 61 and 63, supra.
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Exception No.

116
17
119,
120,

126,

127,
134,
143,
152

139,
141,

153a

154,

K 157

121, 124, 125

122, 123, 124A, 156
147

128, 130, 131, 132, 133,
135, 136, 137, 138, 140,
144, 146, 148, 149, 150,

145, 151, 153

142

155

Ruling

Denjed. Petitioners' exception violates
Section 1.277(a) of the Rules in that
they are argumentative and unsupported
by record citations.

Granted. AETC's professed ignorance

of 1ts responsibilities as a licensee
cannot excuse its inept performance and
failure to serve Alabama's black community.

Denied. The ALJ's findings adequately
and correctly reflect the record evidence.

Denied. The exceptions relate to findings
which are not of evidentiary significance
in light of our Decision in this proceeding.

Denied. The extent to which post-term
improvements may be considered is set
forth in the Decision.

Denied. The ALJ's findings adequately
and correctly reflect the relevant and
material evidence of record. Further,
petitioners' objections to findings and
requested findings are not of decisional
significance and the ALJ is not required
to make findings on every conceivable
point on which evidence is offered.

Deniéd. The requested findings are not
of decisional significance in 1ight cf °
our Decision in this case.

Granted in substance. The requested
findings are relevant and supported by
record evidence.

’

Denied in substance. See discussion of
Section 73.680 of the Rules in the Decisfon.

Denfed. We agree with the Judge's findings
and conclusions which are supported by
the evidence of record.

Granted. The requested finding accurately
reflects the record evidence.



Exception No.

158, 159, 160,

164, 165

166, 167, 171,
175, 176, 179,

168, 169, 170,

178

180, 181, 183,

161, 162, 163

172, 173, 174,
182

177

184, 185

Ruling

Denied. The requested findings are not
of decisional significance in light of
our Decision.

Denied. The ALJ correctly applied the
burden of proof with respect to issue 4.

Denied. The ALJ's findings and conclusions
correctly reflect the record evidence
and are consistent with applicable law.

Denied. The rcquested findings are not
of decisional significance in 1ight of
our Decision on this issue.

Denied. The requested finding is speculative
and not supported by record evidence.

Granted in substance. AETC has not met its
burden of demonstrating that renewal of its
licenses would serve the public interest
and we conclude that the applications must
be denied, AETC being allowed to file new
applications and continue operations as
provided for in the Decision.
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Rulings on Limited Exceptions Filed by the Alabama Educational Television
. Commission. '

Exception No. Ruling
1 Denied. The cited programming was con-

sidered by the Commission, but was out-
weighed by the other evidence concern-
ing AETC's failure to serve Alabama's
black citizens. Furthermore, AETC has
offered no evidence of how its program-
ming was serving the needs of Alapama's
black citizens.

2 Denied. The ALJ's conclusion correctly
reflects the weight of the evidence.

3 Denied. Although licensees are not re-
quired to provide separate programming
designed specifically for minorities, it
is clear that they may not ignore the
needs and interests of signifi:zant minor-
ities in their service area. Japitol
Broadcasting, Inc., 38 FCC 1135 (1965),
Time-Life Broadeast, Inc., 33 =CC 2d 1081
(1972)." Furthermore, AETC's ovzrall pro-
gramming cannot offset the ser ous defi-
ciencies established by the cvidence.

4, 5 Denied. The sample weeks were stipulated
to be random examples of AETC's typical
weekly programming and AETC provided
information concerning the extent to which
each program was integrated. And although
it had the burden of proof on each de-
signated issue, AETC did not come forward
with evidence that it broadcast a sig-
nificant amount of additional integrated
programming. Furthemore, integrated
programming as reflected in the sample
weeks was only one factor considered by
the Commission in determining whether
AETC had discriminated in its programming
practices and whether it had served the
needs of Alabama's black citizens.

6 Denied. AETC raised no objection at the
hearing to the question concerning the
programs, and Mr. Hurlbert, the general
manager of AETC, testified that he re-
called the program and that it was not

faw
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Exception No. Ruling
6 (continued) carried by AETC. (Tr. 951). In addition,

if further information regarding these
programs was pertinent, it was incumbent
upon AETC to come forward with such evi-
dence.
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JOINT DISSENTING STATEMENT OF

COMMISSIONER ROBERT E. LEE AND
COMMISSIONER CHARLOTTE T. REID

RE: Alabama Educational Network (AETC)

Today a new chapter is written in the history of the Federal
Cormmunications Commission, one which we do not believe to be either
reasonable or in the public interest. A chapter which represents to us,
at least, an attempt to punish, in the harshest way possible, under our
Rules, the Alabama Educational Television Commission, licensees of
eight operational Educational TV Stations and permittee of a Construction
Permit for one new Educational TV facility.

SEPARATE VIEWS OF COMMISSIONER ROBERT E. LEE

We are all aware of the long struggle for the attainment of Civil
Rights in this country. At the outset, 1 would like to say I have always
been a supporter of full Civil Rights for all U.S. citizens; particularly
since I am a member of a minority and was the son of poor immigrant
parents My support of Civil Rights dates back to a point in time before
it was fashionable to take this position.

When I first came to the Commission in 1953, I took a very active
position in promoting educational broadcasting, which was far from being
a reality. I had many conversations with Alabama Educational officers,
including the then Governor Persons. These officials took a leading role
in developing educational TV in Alabama and were ultimately the first
interconnected statewide TV network. As a matter of fact, in my efforts
to promote educational TV, I used Alabama as an example when I
encouraged other states such as New York to emulate their success.

We are now faced with a situation wherein the majority of the
Commission may destroy the educational TV system in Alabama because
of past dereliction in the area of Civil Rights. I certainly do not excuse
such derelictions, but it seems to me that the time for punishments, or
even revenge, is long past; particularly when the record reflects that
these wrongs have long since been corrected.

.,



['wonld also pomt out that the Alanama Hducational Television .
Network (AETN) is not « private enterprise and as such there is no
profit motivation. The investment in this educational syvstem is all
‘rom public funds. Normally in our daily activities, we punish
commercial broadcasting by taking away their source of profit. This
is not the case in kducational TV, thercfore it appears to me that we
are beating the back of the public for a principle | simply cannot discern
nor support.

SEPARATLE VIEWS QF COMMISSIONER CHARI.OTTE T. REID

The majority, by a 4 to 2 vote, has concluded that the AIKTC, is not
fit to be a licensee of this Commission. Then, without further clarification
or justification, they find that thev (ALLTC) should be allowed to continue
to operate the facilities in the interim period and to file, as a new applicant,
“an application to be granted licenses to operate these same facilities. It
should be noted here that I do not object to the operation of the stations bv
AETC in the interim, but I simply believe it is totally illogical to find that
AETC is unfit to be a licensee and then to turn around and have them
operate the facilities in the interim and to invite them to fite as new
applicants for these same facilities.

A more prudent course, in mv ivderient. wonld have hean tn mrant e
short term renewal of the licenses, but the majority, for reasons best
known to themselves, failed to take this action.

There is not one Commissiovner, mcludmg this one, who condones
what went on at the Stations during the license term, 1966 to 1969. RBut
the Commission noted in the designation order that certain problems had
been brought to light and specifically provided in the order that:

"3. To determine the extent of efforts being undertaken by
the Alabama kducational Television Commission to develop
programming to serve the needs of Alabama's citizens.

4. To determine whether the Alabama Educatioral Television
Commission has made reasonable and good faith efforts
to assure equal opportunities in its employment policies
and practices in ac U)rdance w1th Section 73,680 of the
Commission's Rules.

g
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As will be noted, only one of the four Commissioners in the majority
today, was a member of the Commission at that time. The Commission
felt that this was an exceptional case, one which warranted further con-
sideration. The record before this Commission adequately reflects
substantial compliance by the AETC of the Commission's Rules. Certainly
hindsight is much better than foresight on the part of the AETC, but
they did respond to the problems. To punish them in the fashion done
here by the majority does not in my mind appear to be in the public interest.
Are we really punishing AETC or all the citizens of Alabama? .

I join with Commissioner Lee in his fear that this decision may well
destroy the educational TV system in Alabama. A system which all
citizens of that state deserve and need. To use tiiis system as a whipping
boy will not serve in the best interest of anyone.

For these reasons, 1 join with Commissioner l.ee in this dissent,
1 only wish it could have becn the majority's decision.



